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•V 


PREFACE 


These  cases  and  notes  are  a  product  of  my  interest  in  the 
law  of  restitution  dating  back  to  1961  when  1  attended  the 
seminar  in  the  subject  offered  by  Robert  Goff,  Q.C,  and 
Professor  Aubrey  Diamond  at  the  London  School  of  Economics  and 
Political  Science^  In  the  intervening  period  Mr„  Goff,  with 
Gareth  Jones  of  Cambridge  University  has  published  an  excellent 
text,  I  have  taught  my  own  seminar  at  the  Faculty  of  Law, 
University  of  Toronto  and  restitution  has  slowly  risen  to  the 
status  of  a  recognized  "Subject"  in  the  curricula  of  a  few 
Canadian  law  schools„  More  conspicuously,  it  has  also  risen 
to  trouble  more  than  a  few  judicial  heads  with  its  unfamiliar 
terminology  and  dangerously  vague-sounding  'principles',  I 
think  that  the  reason  for  the  delayed  acceptance  of  restitution 
as  an  integrated  part  of  Canadian  law  (the  American  Law 
Institute's  Restatement  of  the  subject  was,  after  all,  published 
in  1936  —  the  year  of  my  birth)  is  partly  to  be  found  in  its 
rather  peculiar,  tortured  history,  but  its  continuing 
unfamiliarity  among  teachers,  counsel  and  courts,  even  after 
most  of  the  historical  difficulties  have  been  swept  aside 
must  be  related  least  in  part  to  the  fact  that  even  in  current 
editions  of  our  standard  legal  search  and  reference  works  one 
may  look  in  vain  for  the  topic  eo  nomine.  In  order  to  assemble 
even  the  present  collection  it  has  been  necessary  for  me  to 
scour  virtually  half  of  the  volumes  of  the  Canadian  Abridgement 
—  and  I  greatly  regret  not  having  had  the  time  to  scour  the 
others.  It  was  partially  in  the  hopes  of  producing  a  useful 
teaching  aid  for  my  own  students  at  the  University  of  Toronto 
Faculty  of  Law  and  for  the  new  courses  springing  up  in  other 
law  schools  but  also  in  the  hopes  of  providing  the  other 
branches  of  the  legal  profession  with  a  convenient  source  of 
Canadian  references  that  I  undertook  the  publication  of  my  still- 
incomplete  notes  and  syllabus  at  this  time.  It  is  my  further 
hope  that  with  the  fresh  attention  which  may  be  thus  brought  to 
the  available  Canadian  precedents  we  may  complete  the  task  of 
fashioning  a  mature  law  of  restitution  for  Canada,  and  arrest 
(if  not  end  completely)  the  distressingly  common  tendency  at 
present  for  counsel  and  courts  when  faced  with  a  problem  of 
restitution,  to  throw  up  the  names  of  3  or  4  leading  cases 
having  nothing  to  do  with  the  particular  problem  at  hand 
(usually  Moses  v,  Macf er Ian .  Brooks.  Wharf .  Fibrosa  and  Deglman ) 
and  end  with  a  plea  for  "equity"  and  fair  dealing. 

In  the  editing  and  arrangement  of  the  material  I  have 
attempted  to  balance  and  to  serve  the  common  needs  of  student, 
teacher  and  practitioner.  The  chapters  and  sections  follow 
the  general  outline  of  Goff  and  Jones,  The  Law  of  Restitution 
(1965)  which  (as  I  have  said  elsewhere)  has  many  advantages 
in  providing  an  easy  entree  for  those  untrained  in  or  unfamiliar 
with  the  basic  theoretical  structure  of  the  subject.  Even  so, 
it  has  been  necessary  to  make  slight  changes  in  the  interest  of 
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more  effective  teaching.  To  the  same  end  the  cases  reproduced 
in  full  were  chosen  for  their  capacity  to  stimulate  argument  as 
much  as  for  their  venerability  or  stature  as  precedents.  This 
has  meant  relegating  more  than  a  few  loci  classici  and  many  more 
recent  cases  to  the  inter stercial  notes,  where  (hopefully)  their 
force  may  still  be  felt  and  their  contribution  noted  by  those 
whose  needs  at  the  moment  run  more  to  ideas,  authority  and 
precedent  than  intellectual  stimulation.  Similarly,  and  as  well 
to  the  end  of  making  the  students*  task  of  reading  more  easy,  1 
have  retained  (or  composed)  brief  headnotes  or  catchlines  and 
abbreviated  the  citations  of  precedents  in  the  principal  cases 
(but  not  in  the  notes)  to  their  year  and  (where  necessary  to 
clarify)  jurisdiction.  As  a  result,  it  ought  to  be  possible  for 
readers  to  discover  at  a  glance,  the  thrust  of  any  particular 
case,  and  the  general  drift  of  whole  sections.  At  the  same  time, 
not  so  much  of  the  reasoning  of  the  case  is  disclosed  that  such 
students  as  might  be  inclined  to  rely  solely  on  the  catchlines 
cannot  be  readily  exposed  in  class.  Those  requiring  a  full 
citation  for  a  case  referred  to  in  edited  form  may  find  it  in 
the  Table  of  Cases.  At  432  pages,  the  book  is  designed  for  use 
in  a  45-hour  course,  the  students  being  expected  to  prepare  about 
12  pages  of  reading  for  each  classroom  hour.  Courses  of  30  -  36 
hours  may  be  fashioned  in  various  ways,  in  the  discretion  of  the 
instructor . 

I  am  grateful  to  Dean  R.  St.  J.  Macdonald  and  the  University 
of  Toronto  for  their  financial  assistance  in  producing  the  present 
volume;  to  Misses  Linda  Ramsay,  Vera  Russell  and  Lorraine  Woytowich 
for  typing  the  manuscript;  to  my  wonderful  wife,  Diana,  for  some 
typing,  some  proof  reading,  preparing  the  Table  of  Cases,  and 
generally  pitching  in  where  needed,  and,  finally,  to  my  students 
for  their  sustaining  interest,  vigorous  criticism  and  the  challenge 
of  their  continually  fresh  approach. 

78  Queens  Park  Cres.  B.C. 

Toronto 

30  August ,  19  69 
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CHAPTER  I 


Sect  ion  1 


The  object  of  this  introductory  Section  is  to  present 
very  briefly  on  over-all  view  of  the  history  of  trie  devel¬ 
opment  of  the  common  law  remedies  which  are  now  subsumed 
under  the  rubric  of  Restitution,  This  whole  area  of  the 
law  has  suffered  inordinately  from  fluctuating  vogues  in 
judicial  approach  over  the  years,  with  the  result  that  it 
is  very  nearly  impossible  to  state  any  rule  without  fear  of 
contradiction  from  some  Judge  speaking  from  another  different 
era.  At  one  time  or  another  it  has  been  thought  to  be  (a) 
impossible  to  give  restitution  at  all;  (b)  impossible  unless 
within  the  limits  of  some  implied  contract;  (c)  possible  if 
"just  and  reasonable"  to  do  so;  (d)  possible  if  in  accordance 
with  the  principles  of  unjust  enrichment.  It  is  necessary 
to  have  some  understanding  of  the  theoretical  bases  for,  and 
the  scope  of  these  various  swings  in  opinion  if  one  is  to  be 
able  to  place  judicial  pronouncements  from  even  the  recent 
past  in  their  historical  and  analytical  context  -  whether 
that  be  for  the  purpose  of  distinguishing  them  out  of  all 
countenance,  or  propping  them  up  as  "pillars  of  ancient 
wisdom". 

Of  course  this  debate  on  the  theoretical  basis  and  the 
necessary  conditions  for  the  application  of  r es t i t u t ion ar y 
remedies  did  not  take  place  in  a  vacuum.  The  pressures  of 
cases  requiring  decision  necessitated  the  continued  use  of 
these  remedies  by  the  Courts  even  if  no  agreement  existed 
as  to  their  essential  nature  or  their  position  in  the  analy¬ 
tical  framework  of  the  law.  Accordingly,  this  Chapter,  in 
both  its  principal  Sections,  will  also  provide  you  with  a 
glimpse  of  the  major  restitutionary  remedies  at  work.  You 
should  consider  as  you  proceed,  whether  some  of  these  cases 
do  not  require  "explaining"  in  the  light  of  refinements  later 
developed  in  the  remedies  actually  administered  under  each 
descriptive  name  -  e.g,  have  we  maintained  a  uniform  notion 
of  the  scope  of  "money  had  and  received"  or  "constructive 
trust"? 


2 


RESTATEMENT  OF  RESTITUTION,  1937,  Introductory  Note,  p.  5:  - 


(a)  Development  of  quasi  contracts.  The  earliest  pro¬ 

ceedings  in  common  law  courts  were  r e s t i t u t i on ar y  in  nature. 
The  actions  by  which  land  was  recovered,  the  action  of  debt 
which  was  considered  as  being  brought  for  the  recovery  of 
something  which  had  been  granted  or  detained,  and  the  action 
of  account  which,  if  successful,  resulted  in  the  recovery 
of  a  sum  of  money  which  had  been  received  by  a  fiduciary  and 
not  accounted  for,  were  conceived  of  as  restoring  to  the 
plaintiff  that  to  which  he  was  entitled.  But  there  were 
difficulties  with  the  procedure  of  these  early  actions  and 
there  were  many  situations  in  which  one  justly  entitled  to 
recover  was  not  enabled  to  do  so.  As  a  result,  many  suitors 
were  driven  to  seek  the  aid  of  the  Chancellor,  whose  juris¬ 
diction  to  order  persons  to  do  what  in  good  conscience  they 
should  do  led  to  the  creation  of  chancery  as  an  independent 
court.  Some  of  the  earliest  bills  in  chancery  were  bills 
for  restitution,  such  as  bills  for  the  recovery  of  property 
obtained  by  fraud,  for  the  return  of  the  consideration  paid 
for  an  unperformed  promise,  for  the  recovery  of  a  chattel 
from  the  bailee  after  the  death  of  the  bailor,  and,  of  most 
importance,  for  the  recovery  of  land  which  had  been  granted 
with  a  promise  of  its  return. 

Gradually  the  common  law  judges  bacame  conscious  of 
their  omissions  and  jealous  of  the  expanding  power  of  the 
Court  of  Chancery,  and  with  the  invention  of  the  action  of 
assumpsit  they  found  a  means  of  expanding  their  jui’isdiction. 
Assumpsit  originated  as  an  action  of  trespass  on  the  case 
brought  for  a  failure  to  perform  an  undertaking  or  for  per¬ 
forming  negligently  the  duties  of  a  public  calling.  Some¬ 
what  later  it  was  extended  to  actions  by  bailors  against 
bailees.  In  actions  against  bailees  it  was  necessary  to 
allege  an  express  undertaking  of  a  duty  or,  as  it  was  called, 
"an  assumpsit".  At  about  the  same  time  (the  fifteenth  cen¬ 
tury)  courts  of  law  began  to  give  relief  in  actions  on  the 
case  for  deceit  to  buyers  defrauded  by  sellers  and  to  those 
who  had  suffered  damage  by  acting  in  reliance  upon  unper¬ 
formed  promises  of  others.  By  the  sixteenth  century  the 
action  of  assumpsit  was  maintainable  for  the  non-performance 
of  a  promise  made  in  specific  words  and  for  consideration, 
damages  being  given  as  compensation  for  the  failure  to 
obtain  what  was  promised.  Somewhat  later,  an  action  of 
assumpsit  was  allowed  upon  an  express  promise  to  pay  a  pre¬ 
existing  debt.  Still  later,  actions  were  allowed  where, 
although  there  was  no  promise  in  specific  words,  the  promise 
could  be  inferred  from  the  circumstances,  situations  which 
are  now  described  as  creating  "contracts  implied  in  fact". 
Finally,  the  action  of  assumpsit  was  extended  to  cases  where 
there  was  neither  a  promise  in  specific  words  nor  one  inferred 
from  the  facts,  provided  there  existed  a  debt  which  the 
defendant  ought  to  pay.  In  alleging  this  debt  it  was  enough 
for  the  plaintiff  to  state  its  source  in  general  terms, 
followed  by  a  statement  that,  being  indebted,  the  defendant 
promised  to  pay.  This  general  and  indefinite  statement  of 
the  source  of  the  debt  is  the  beginning  of  what  were  later 
known  as  the  common  counts  in  the  action  of  general  assumpsit, 
the  use  of  the  word  "general"  resulting  from  the  desirabil¬ 
ity  of  distinguishing  the  action  from  that  of  special 
assumpsit,  the  ordinary  action  for  breach  of  contract  and 
the  only  one  permissible  where  no  debt  arose.  These  common 
counts  were  expanded  to  include  actions  for  goods  sold, 
money  lent,  money  had  and  received,  money  paid  to  the  de¬ 
fendant’s  use  or  at  the  defendant’s  request,  work  and  labor, 
and  account  stated.  This  extension  of  the  action  of  assump¬ 
sit  was  a  great  step  forward,  since  in  many  of  these  cases 
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either  there  was  no  remedy  at  law  or  the  remedy,  such  as  that 
of  the  action  of  debt,  involved  serious  procedural  difficult- 
ties. 


In  the  meantime,  the  useful  but  cumbersome  action  of 
account,  which  was  available  to  compel  an  accounting  of  rents 
collected  by  a  bailiff  or  of  the  proceeds  of  goods  sold  for 
plaintiff's  account  or  of  money  received  from  a  third  person 
for  plaintiff's  use  or  benefit,  had  come  to  be  superseded  by 
the  action  of  debt,  in  so  far  as  the  plaintiff  could  allege 
and  prove  that  a  definite  sum  of  money  was  due  from  defend¬ 
ant  to  plaintiff,  not  only  where  the  debt  resulted  from  a 
bargain  between  the  parties,  but  also  where  it  existed  by 
reason  of  an  official,  customary,  or  statutory  duty  to  pay 
money.  By  the  end  of  the  seventeenth  century  the  more  con¬ 
venient  remedy  of  indebitatus  assumpsit  on  the  common  counts 
was  extended  to  enforce  these  noncon sensual  duties  as  well 
as  debt  arising  from  a  duty  to  account.  It  was  also  held 
to  apply  to  one  who  wrongfully  came  by  the  money  to  which 
plaintiff  was  entitled,  as  by  theft  or  conversion. 

Furthermore,  the  old  limitation  on  the  action  of  debt 
(which  was  not  abolished  in  England  until  the  middle  of  the 
eighteenth  century)  that  the  exact  amount  stated  in  the  writ 
must  be  proved  to  be  due,  did  not  apply  to  the  common 
counts;  these  were  allowed  "for  a  sum  capable  of  being 
ascertained,  though  not  ascertained  at  the  time  of  the  action 
brought,"  --  the  "quantum  valebat"  and  the  "quantum  meruit" 
counts.  Thus  it  came  about  that  non  con  t  c  tu  al  duties  to 
pay  money  were  enforced  by  the  common  counts. 

The  action  of  general  assumpsit  was  permitted  in  an 
increasing  number  of  cases  where  a  person  had  received  "money 
or  money's  worth"  from  or  on  account  of  another,  and  finally 
the  generalization  was  made  that  the  action  would  lie  in  all 
the  cases  where  on  had  received  or  used  something  for  which 
it  was  just  that  he  should  compensate  another,  the  remedy 
being  money  payment  for  the  value  of  the  thing  given  or  the 
benefit  received.  This  generalization  has  never 

been  fully  realized  in  the  decisions.  Thus  the  action  of 
assumpsit  has  never  been  allowed  for  the  taking  or  detention 
of  land,  the  previously  existing  common  law  and  equitable 
remedies  affording  adequate  relief;  nor  has  it  been  allowed 
in  a  few  cases  where  there  is  no  adequate  relief,  the  most 
prominent  one  being  that  where  improvements  have  been  made 
upon  land  by  mistake  as  to  its  title.  The  aphorism,  however, 
has  had  a  great  effect  upon  the  course  of  decisions;  its 
avowed  ethical  basis  distinguishes  it  from  most  judicial 
statements,  and  its  indefiniteness  makes  easy  an  extension 
of  liability  to  newly  arising  situations. 

For  many  years  the  actions  upon  the  common  counts  not 
base^  upon  an  agreement  were  said  to  be  actions  upon  con¬ 
tracts  implied  in  law,  to  distinguish  them  from  actions 
upon  contracts  implied  in  law,  to  distinguish  them  from 
actions  brought  upon  promises.  The  fiction  that  such 
actions  were  bases  upon  implied  promises  was  misleading, 
however,  and  of  late  the  phrase  has  largely  fallen  into 
disuse,  the  more  descriptive  term  quas i- con t r ac t s  being 
substituted. 


Ames,  Lectures  on  Legal  History.  1913.  "Implied 
Assumpsit."  pp.  162-166: 
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The  equitable  principle  which  lies  at  the  foundation  of 
the  great  bulk  of  Cju  a  s  i -con  1 1‘ ac  t  s  ,  namely,  that  one  person 
shall  not  justly  enrich  himself  at  the  expense  of  another, 
has  established  itself  very  gradually  in  the  Common  Law. 
Indeed,  one  seeks  in  vain  to-day  in  the  treatises  upon  the 
Law  of  Contract  for  an  adequate  account  of  the  nature, 
importance,  and  numerous  applications  of  this  principle. 

The  most  fruitful  manifestations  of  this  doctrine  in 
the  early  law  are  to  be  found  in  the  action  of  account. 

One  who  received  money  from  another  to  be  applied  in  a 
particular  way  was  bound  to  give  an  account  of  his  steward¬ 
ship.  If  he  fulfilled  his  commission,  a  plea  to  that  effect 
would  be  a  valid  discharge.  If  he  failed  for  any  reason 
to  apply  the  money  in  the  mode  directed,  the  auditors  would 
find  that  the  amount  received  was  due  to  the  plaintiff,  who 
would  have  a  judgment  for  its  recovery.  If,  for  example, 
the  money  was  to  be  applied  in  payment  of  a  debt  erron¬ 
eously  supposed  to  be  due  from  the  plaintiff  to  the 
defendant,  either  because  of  a  mutual  mistake,  or  because  of 
fraudulent  representations  of  the  defendant,  the  intended 
application  of  the  money  being  impossible,  the  plaintiff 
would  recov'er  the  money  in  account  [Hewer  v.  Bartholomew 
(1597)j.  Debt  would  also  lie  in  such  cases,  since,  at  an 
early  period,  debt  became  concurrent  with  account,  when 
the  object  of  the  action  was  to  recover  the  precise  amount 
received  by  the  defendant.  [ Lincoln  v.  Topliff  (  15  9  7)  '  . 

By  means  of  the  fiction  of  a  promise  implied  in  law 
indebitatus  assumpsit  became  concurrent  with  debt,  and 
thus  was  established  the  familiar  action  of  assumpsit  for 
money  had  and  received  to  recover  money  paid  to  the  defend¬ 
ant  by  mistake.  Bonnel  v.  Fowke  (1657)  is,  perhaps,  the 
first  action  of  the  kind. 

Although  assumpsit  for  money  had  and  received  was  in 
its  infancy  merely  a  substitute  for  account,  it  gradually 
outgrew  the  limits  of  that  action.  Thus,  if  one  was 
induced  by  fraudulent  representations  to  buy  propei'ty,  the 
pur chase -money  could  not  be  recovered  from  the  fraudulent 
vendor  by  the  action  of  account.  For  a  time,  also 
indebitatus  assumpsit  would  not  lie  in  such  a  case.  Lord 
Holt  said  in  1696;  "But  where  there  is  a  bargain,  though 
a  corrupt  one,  or  where  one  sells  goods  that  were  not  his 
own,  I  will  never  allow  na  indebitatus. "  His  successors, 
however,  allowed  the  action.  Similarly,  account  was  not 
admissible  for  the  recovery  of  money  paid  for  a  pi’omise 
which  the  defendant  refused  to  perform.  Here,  too,  debt 
and  indebitatus  assumpsit  did  not  at  once  t ran  scent  the 
bounds  of  the  parent  action  [Brig's  Case  (1623)],  But  in 
1704  Lord  Holt  reluctantly  declined  to  nonsuit  a  plaintiff 
who  had  in  such  a  case  declared  in  indebitatus  assumpsit. 
Again,  account  could  not  be  brought  for  money  acquired  by 
a  tort,  for  example,  by  a  disseisin  and  collection  of  rents 
or  a  conversion  and  sale  of  chattel.  |  Tot  tenham  v . 

Bedingf ield  (1572)].  It  was  decided,  accordingly,  in 
Philips  V.  Thompson  (1675),  that  assumpsit  would  not  lie 
for  the  proceeds  of  a  conversion.  But  in  the  following 
year  the  usurper  of  an  office  was  charged  in  assumpsit  for 
the  profits  of  the  office,  no  objection  being  taken  to  the 
form  of  action.  [Woodward  v.  Aston  (1672)1.  Objection 
was  made  in  a  similar  case  in  1677,  that  there  was  no 
privity  and  no  contract;  but  the  court,  in  disregard  of 
all  the  precedents  of  account,  answered:  "An  indebitatus 

a  s  su  mp  sit  will  lie  for  rent  received  by  one  who  pretends  a 
title;  for  in  such  cases  an  account  will  lie.  Wherever 
the  plaintiff  may  have  an  account  an  indebitatus  will  lie". 

[ Arris  v.  Stukely (1677)].  These  precedents  were  deemed 
conclusive  in  Howard  v.  Wood  (1678),  but  Lord  Sci’oggs 
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remarked:  ”If  this  were  now  an  original  case,  we  are  agreed 

it  would  by  no  means  lie."  Assumpsit  soon  became  concurrent 
with  trover,  where  the  goods  had  been  sold  [Jacob  v.  Allen 
(1703)].  Finally,  under  the  influence  of  Lord  Mansifeld, 
the  action  was  so  much  encouraged  that  it  became  almost  the 
universal  remedy  where  a  defendant  had  received  money  which 
he  was  "obliged  by  the  ties  o-^  natural  justice  and  equity  to 
refund."  [Moses  v.  MacFerlan  (1760)]. 

But  one  is  often  bound  by  those  same  ties  of  justice 
and  equity  to  pay  for  an  unjust  enrichment  enjoyed  at  the 
expense  of  another,  although  no  money  has  been  received. 

The  quasi  contractual  liability  to  make  restitution  is  the 
same  in  reason,  whether,  for  example,  one  who  has  converted 
another’s  goods  turns  them  into  money  or  consumes  the.  Nor 
is  any  distinction  drawn,  in  general,  between  the  two  cases. 

In  both  of  them  the  claim  for  the  amount  of  the  unjust 
enrichment  would  be  provable  in  the  bankruptcy  of  the  wrong¬ 
doer  as  an  equitable  debt,  and  would  survive  against  his 
representative.  Nevertheless,  the  value  of  the  goods 
consumed  was  never  recoverable  in  indebitatus  assumpsit. 

There  was  a  certain  plausibility  in  the  fiction  by  which 
money  acquired  as  the  fruit  of  misconduct  was  treated  as 
money  received  to  the  use  of  the  party  wronged.  But  the 
difference  between  a  sale  and  a  tort  was  too  radical  to 
permit  the  use  of  assumpsit  for  goods  sold  and  delivered 
where  the  defendant  had  wrongfully  consumed  the  plaintiff's 
chat  t  el s . 

The  same  difficulty  was  not  felt  in  regard  to  the 
qu  as  i -c  on  t  r  ac  t  u  a  1  claim  for  the  value  of  services  rendei'ed. 

The  averment,  in  the  count  in  assumpsit,  of  an  indebtedness 
for  work  and  labor  was  proved,  even  though  the  work  was 
done  by  the  plaintiff  or  his  servants  under  the  compulsion 
of  the  defendant.  Accordingly,  a  defendant,  who  enticed 
away  the  plaintiff's  apprentice  and  employed  him  as  a 
mariner,  was  charged  in  this  form  of  action  for  the  value 
of  the  apprentice's  services  [ Lightly  v.  Ciouston  (  1808)  1  . 

By  similai’  reasoning,  assumpsit  for  use  and  occupation 
would  be  admissible  for  the  benefit  received  from  a  wrongful 
occupation  of  the  plaintiff's  land.  But  this  count,  for 
special  reasons  connected  with  the  nature  of  rent,  was  not 
allowed  upon  a  qu as i -con t r ac t  [Mayor  v.  Sanders  (1833)^. 

In  assumpsit  for  money  paid  the  plaintiff  must  make  out 
a  payment  at  the  defendant's  request.  This  circumstance  pre¬ 
vented  for  a  long  time  the  use  of  this  count  in  the  case  of 
quas i -con t r ac t s .  Towards  the  end  of  the  last  century, 
however,  the  difficulty  was  overcome  by  the  convenient  fiction 
that  the  law  would  imply  a  request  whenever  the  plaintiff 
paid,  under  legal  compulsion,  what  the  defendant  was  legally 
compellable  to  pay  [Turner  v.  Davies  (1796)], 

The  main  outlines  of  the  history  of  assumpsit  have 
now  been  indicated.  In  its  origin  an  action  of  tort,  it  was 
soon  transformed  into  an  action  of  contract,  becoming  after¬ 
wards  a  remedy  where  there  was  neither  tort  nor  contract. 

Based  at  first  only  upon  an  express  promise,  it  was  after¬ 
wards  supported  upon  an  implied  promise,  and  even  upon  a 
fictitious  promise.  Introduced  as  a  special  manifestation 
of  the  action  on  the  case,  it  soon  acquired  the  dignity  of 
a  distinct  form  of  action,  which  superseded  debt,  became 
concurrent  with  account,  with  case  upon  a  bailment,  a 
warranty,  and  bills  of  exchange,  and  competed  with  growing' 
out  of  the  principle  of  unjust  enrichment.  Surely  it  would 
be  hard  to  find  a  better  illustration  of  the  flexibility  and 
power  of  self  development  of  the  Common  Law. 
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It  is  not  strictly  necessary  to  probe  far  into  the  med¬ 
ieval  origins  of  our  subject  in  order  to  understand  the 
modern  cases,  but  it  is  true  that  the  more  one  knows  about 
those  origins  the  more  clearly  one  can  glimpse  the  magnitude 
of  the  task  Lord  Mansfield  assumed  and  the  measure  of  this 
achievement  in  Moses  v.  Macferlan.  infra  and  the  few  other 
cases  which  chanced  to  come  before  him,  when  he  set  out  to 
modernize,  and  indeed  conceptualize  a  law  of  restitution 
for  his  times.  It  is  also  helpful  in  trying  to  understand 
the  violence  of  the  reaction  which  set  in  soon  after  he 
left  the  Bench,  As  Jackson  remarked  (The  History  of  Quasi- 
Contract  .  1936,  3)  "The  history  of  qu a s i -c on t r ac t  is  in 

some  respects  like  the  history  of  negligence;  long  and  short 
threads  must  be  caught  up  to  form  a  principle."  Unlike  the 
example  of  negligence,  however,  it  was  a  long  time  --  in 
England  itself,  perhaps  a  time  not  yet  fully  run  --  before 
there  was  general  agreement  on  the  nature  of  that  unifying 
pr inc iple . 

It  really  is  extraordinary  how  formal  the  old  writs 
discussed  by  Ames,  supra  were.  Thus,  in  an  anonymous  case 
from  1572  reported  by  Holdsworth  (3  Holdsworth,  H i s i o ry  of 
En  gl i sh  Law .  3rd.  edn.,  1928,  443)  Manwood  C.B,  objected 

to  a  declaration  in  assumpsit  on  the  ground  that  the  plead¬ 
ing  apparently  disclosed  a  promise  to  pay  made  by  the 
defendant  contemporaneously  with  his  receipt  of  the  consid¬ 
eration  provided  by  the  plaintiff,  "...  For  if  he  assumed 
at  the  time  of  the  contract  then  debt  lies  and  not  assumpsit; 
but  if  he  assumed  after  the  contract,  then  an  action  lies 
upon  the  assumpsit,  otherwise  not,  quod  Whiddon  and  Southcote 
JJ.,  with  the  assent  of  Gatlin,  C.J.  cpncesserunt . " 

The 

reason  for  this  limitation  is  no  doubt 
that  assigned  by  Ames,  ( op . c i t , supra, 
at.  151).  "The  solution  of  this  puzzle 
must  be  sought  in  the  nature  of  the 
action  of  debt.  A  simple  contract  debt 
as  well  as  a  debt  by  specialty  was 
orginally  conceived  of,  not  as  a  con¬ 
tract  in  the  modeiui  sense  of  the  term, 
that  is,  as  a  promise,  but  as  a  grant 
...  Inasmuch  as  the  simple  contract 
debt  had  been  created  from  time  imme¬ 
morial  by  a  promise  or  agreement  to 
pay  a  definite  amount  of  money  in 
exchange  for  a  quid  pro  quo,  the  courts 
could  not  allow  an  action  of  assumpsit 
also  upon  such  a  promise  or  agreement, 
without  admitting  that  two  legal 
relations,  fundamentally  distinct, 
might  be  produced  by  one  and  the  same 
set  of  words...  To  them  it  seemed  more 
natural  that  the  force  of  the  words  of 
agreement  was  spent  in  creating  the 
debt.  Hence  the  necessity  for  a  new 
promise  if  the  creditor  desired  to 
charge  his  debtor  in  assumpsit." 

Nevertheless,  it  seems  strange  to  a  modern  reader,  but 
perhaps  no  stranger  than  the  result  in  Young  and  Ashburnham's 
Case  from  1587  (also  noted  by  Holdsworth,  op.cit.  supra,  at 
446)  from  which  it  appeared  (on  medieval  precedents)  that 
when  a  man  had  lodged  at  an  inn  without  having  first  agreeu 
upon  a  fixed  price  for  his  entertainment,  not  only  could 
the  innkeeper  not  bring  a  writ  of  Debt,  but  as  he  could  not 
prove  that  an  express  promise  had  been  made  to  pay  at  all , 
he  could  not  bring  Indebitatus  Assumpsit  either. 
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The  situation  which  permitted  these  injustices  was 
changed  materially,  and  a  foundation  laid  for  Lord 
Mansfield’s  later  work,  in  Slade’s  Case  (1602)  4  Co.  Rep. 

92b,  76  E.R.1074.  This  was  an  action  on  the  Case  brought 

in  the  King’s  Bench  by  Slade  against  Morley  for  the  agreed 
price  of  a  crop  of  wheat  and  rye  growing,  at  the  time  of  the 
bargain,  upon  plaintiff’s  close.  The  £  16  in  issue  was  to 
be  paid  by  Morley  at  the  Feast  of  St.  John  and  the  jury 
found  that  the  parties  had  bargained  as  alleged  but  ’’there 
was  no  other  promise  [to  pay]  or  assumption  but  only  the 
said  bargain."  Among  the  objections  made  by  counsel  for 
defendant  was  that  plaintiff  might  have  sued  in  Debt,  and 
the  bringing  of  the  action  on  the  Case  "takes  away 
defendant’s  benefit  of  wager  of  law  and  so  bereaves  him... 
of  his  birthright."  It  also  appeared  from  the  argument 
that  there  was  a  division  of  authority  --  the  Court  of 
King’s  Bench  conceding  the  growth  of  indebitatus  assumpsit 
on  the  case  and  the  Judges  of  the  Common  Pleas  denying  it. 

It  was  thus  decided  to  argue  the  matter  before  all  the 
Judges  together  in  an  open  sitting,  whereat  it  was  resolved 
that  the  action  well  lay.  "Every  contract  executory  imports 
in  itself  an  assumpsit,  for  when  one  agrees  to  pay  money,  or 
to  deliver  it,  and  therefore  when  one  sells  any  goods  to 
another  ana  agrees  to  deliver  them  at  a  day  to  come  and  the 
other  in  consideration  thereof  agrees  to  pay  so  much  money 
[onj  such  a  day,  in  that  case  both  parties  may  have  an 
action  of  debt  or  an  action  on  the  case  on  assumpsit,  for 
the  mutual  executory  agreement  of  both  parties  imports  in 
itself  reciprocal  actions  ..."  As  Holdsworth  remarks  "This 
principle  was  soon  accepted  and  Shepherd  [a  contemporary 
text]  cites  a  case  of  the  year  1632  for  the  general  proposi¬ 
tion  that  ’If  one  bid  me  do  work  for  him  and  do  not  promise, 
and  I  may  sue  for  the  wages.’’’  (op.cit.  supra, p. 447  )  Not  at 
all  an  unreasonable  conclusion  to  draw,  but  as  we  shall  see, 
one  laden  with  difficulties  for  the  future  exponents  of  a 
law  of  restitution. 

Short,  authoritative  accounts  of  the  scope  of  the  old 
writ  of  Debt  may  be  found  in  Ames,  Lectures  on  Legal  History , 
1913,  p.88;  3  Holdsworth,  History  of  English  Law.  3rd  ed. 

1928, p. 420.  For  a  similar  treatment  of  Account,  see  Ames, 
op.cit.supra.p.  116  or  S.J.  Stoljar,  The  Transformation  o 
Account  80LQR203,  (1964);  the  paragraph  in  Mai 1 1  and .  Forms 

o  f  Act  ion .  1909,  Lect.  V  is  very  brief,  but  useful  for 

creating  the  context.  For  the  absoi'ption  of  those  two  by 
indebitatus  assumpsit,  see  the  passages  cited  from  Ames, 
op.cit.  .supra;  3  Holdsworth,  op.cit.  supra. P.441  and  H .  .i  .  Lucke, 
Slade’s  Case  and  The  Origins  of  the  Common  Counts,  81  L.Q.R. 

422  and  539  (1965). 


MOSES  V.  MACFERLAN 
(1760)  2  Burr. 1005  ;  97  E.R.676 

King’s  Bench,  England 


Quasi -contrac t  -  money  had  and  received  -  scope  and 
rationale  of  action.  Moses  was  the  payee  of  4  promissory 
notes  made  by  Jacob  for  30  s.  each,  and  indorsed  them  to 
Macferlan  in  order  to  enable  Macferlan  to  recover  the  money 
in  his  own  name.  But  previous  to  indorsing  them,  Moses  was 
assured  by  Macferlan  that  his  indoi’sement  should  be  of  no 
prejudice  to  him  and  there  was  an  agreement  signed  by 
Macferlan  whereby  he  expressly  agreed  "that  Moses  should  not 
be  liable  to  the  payment  of  the  money  or  any  part  of  it  and 
that  he  should  not  be  prejudiced  or  put  to  any  costs  or  any 
way  suffer  by  reason  of  such  his  indorsement."  When  the 
notes  were  not  paid  by  Jacob,  Macferlan  sued  Moses  upon  them 


